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Testamentary Trusts 

Estate Planning 

A Testamentary Trust can be an effective structure when considering estate planning, including unique tax 
planning opportunities as well as asset protection benefits. They are particularly tax-effective when dealing 
with substantial amounts of passive income being distributed to those under 18 (minors), and in some 
circumstances are able to provide protection and control of your wealth ‘from the grave’.

Testamentary Trusts 

A Testamentary Trust is a discretionary trust established under a will that does not come into effect until 
after the death of the person making the will. When a Testamentary Trust comes into effect, the assets 
of the deceased individual roll into the Testamentary Trust, rather than into a ‘traditional’ Deceased Trust 
Estate. As such, the income of these assets is reported and distributed by the Testamentary Trust rather 
than via a Trust Estate. 

From a tax perspective, the income of the Testamentary Trust is able to be distributed to the beneficiaries 
of the Trust on a discretionary basis (assuming the Deed allows this) at the end of the financial year. This 
means that the income can be allocated to the most suitable beneficiaries based on their effective tax 
rates. Conversely, the distributions from a deceased Trust Estate must be allocated to the beneficiaries 
based strictly on the willed percentages of assets. This can result in tax being assessed to beneficiaries at 
rates that will not optimize wealth. This could mean a significant tax differential between the two options, 
assuming that income of the Testamentary Trust can be distributed to low or no income earners (including 
minor beneficiaries – i.e. under 18). The same could apply for capital gains tax purposes if an asset of the 
trust/estate is sold. 

As an additional and important point, minor beneficiaries are taxed as adults for the purposes of income 
received through Testamentary Trust distributions. On this basis, it is possible that grandchildren or great 
grandchildren could receive an annual distribution of income from the Testamentary Trust of up to $20,542 
tax free, wherea the same income could be taxed at up to $9,552 for a high income earning beneficiary. 
(Based on 2013 income tax rates) 

Accordingly, there can be significant tax benefits to the implementation and operation of the Testamentary 
Trust structure based on the flexibility of distribution income. The primary reason these are not common is 
that there are additional compliance costs to maintain the Trust annually, which makes these structures only 
beneficial (excluding for asset protection purposes) when there are significant assets and income streams. 

As briefly mentioned above there are also some additional benefits of a Testamentary Trust from a legal 
perspective when looking at the protection of assets for the beneficiary with respect to potential marital 
settlements, creditors etc. For more detail in relation to the legal issues associated with a Testamentary 
Trust, this office can recommend the services of a commercial solicitor who could also advise on the 
potential costs of setting up the structure. 

If you have any further queries with respect to this or any other matter, please do not hesitate to contact 
your Client Manager at this office. 


